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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOEL SCHWARTZ, | No. 46960
Appellant/Cross-Respondent,

ve. FILED
ROCIO GARCIA,
Respondent/Cross-Appellant. MAR 13 2007

JANETTE M. BLOOM
CLERK :§F SUPREME CSURT
BY
IEF DEFUTY CLER

ORDER OF REVERSAL AND REMAND

This is an appeal and cross-appeal from a district court
judgment granting specific performance of a real estate purchase contract
and awarding attorney fees and costs. Eighth Judicial District Court,
Clark County; Michelle Leavitt, Judge.

Appellant/cross-respondent Joel Schwartz was the buyer
under an agreement to purchase the Las Vegas home of respondent/cross-
appellant Rocio Garcia for $195,000. The purchase agreement called for
close of escrow by March 19, 2004, contained a “time is of the essence”
clause, and required a written extension signed by both parties in order to
allow escrow to close after the deadline. The parties did not agree on a
written extension of time, and escrow did not close on March 19.

After Garcia, the seller, refused to close escrow, Schwartz, the
buyef, sued for specific performance and/or damages for breach of contract
and unjust enrichment, and filed a notice of lis pendens. Following a
bench trial, the district court entered a judgment in March 20086, ordering
Garcia to specifically perform by conveying the disputed home to Schwartz
for the contract price of $195,000. The djstrict:,s :\:ﬂ(‘)“uf)‘g also awarded a total
of $22,694.68 for attorney fees and costs to ‘Gereis; plus post-judgment
interest from February 27, 2006, under NRS 17.130.
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Both Schwartz and Garcia have appealed from the judgment;
Garcia also appeals from the attorney fee order. Schwartz challenges the
judgment to the extent that he was not awarded damages for the increase
in the interest rate to finance the purchase. Garcia challenges the
judgment as improper, given the “time is of the essence” clause.

Although this court has consistently provided that the district
court’s findings of fact will not be disturbed on appeal if they are
supported by substantial evidence, the court’s conclusions of law and the
construction of contractual terms are questions of law subject to this
court’s de novo review.!

It is undisputed that the purchase agreement contained a
“time is of the essence” provision, close of escrow did not occur by the
March 19, 2004 deadline, and no extension of time was signed by both
parties.  Further, no evidence suggests that Garcia breached the
agreement by failing to perform a condition precedent to closing.?
Schwartz simply did not tender payment of the purchase price by the

closing date, and he failed to obtain an extension of time. Therefore, this

iBedore v. Familian, 122 Nev. 5, 9-10, 125 P.3d 1168, 1171 (2006)
(quoting Clark Countv v, Sun State Properties, 119 Nev, 329, 334, 72 P.3d
954, 957 (2003)); NGA #2 Ltd. Liab. Co. v. Rainsg, 113 Nev. 1151, 1158, 946
P.2d 163, 167 (1997).

¢Consequently, this case is distinguishable from Goldston v. AMI
Investments, Inc., 98 Nev. 567, 655 P.2d 521 (1982) {concluding that the
buyer’s delay in depositing funds into escrow was caused by the seller’s
failure to remove a fence), and from Carcione v, Clark, 96 Nev. 808, 618
P.2d 346 (1980) (concluding that the seller’s refusal to clear a lis pendens
by posting a bond did not excuse her from conveying clear title to the
buyers who had tendered performance).
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court will not rewrite the parties’ contract and will require strict
compliance with the “time is of the essence” provision.®

Unlike NGA #2 Limited Liability Co. v. Rains, the facts in this

case do not support a conclusion that the seller had waived strict
compliance with the contract’'s “time is of the essence” provision, or that
the seller should be estopped from enforcing the provision.* Here, Garcia
evidenced her intent to abide by the contract by offering to extend it for
one day in exchange for additional consideration. Although Schwartz
asserts that he did not receive this offer until it had expired, no evidence
shows that Garcia was under a duty to offer such an extension, nor is
there evidence that Schwartz himself sought an extension,

Even though Schwartz had the house painted before the close
of escrow, this fact did not estop Garcia from insisting upon strict
compliance with the contract; nor did it constitute a substantial forfeiture
by Schwartz. The evidence is undisputed that Garcia objected to the
painting and ordered the painters off the property on the two occasions
that she found them there. Even though Garcia gave Schwartz the house
key before closing, Garcia provided evidence that the key was to be used
only after the close of escrow and considered Schwartz’s painters to have

trespassed upon the property when they painted the house beforehand.

SHolmby. Inc. v. Dino, 98 Nev. 358, 647 P.2d 392 (1982) (rejecting
the buyer’s contention that it was entitled to a reasonable time to tender
payment when escrow instructions made time of the essence and required
performance at a stated and unquestionable time); R & S Investments v.
Howard, 95 Nev. 279, 593 P.2d 53 (1979) (holding that time was of the
essence under the parties’ contract and that the buyer failed to timely
tender performance when the check he deposited into escrow was not
honored).

4113 Nev. 1151, 946 P.2d 163 (1997).
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Schwartz had not yet obtained title and was not lawfully in possession of
the home when he had the house painted over Garcia’s objections.

Consequently, this case is distinguished from NGA?® and Slebe v. Kirby

Stone, Inc.., and we conclude that no basis exists to award Schwartz any

equitable relief from his purported forfeiture of the painting costs.”

We conclude, therefore, that the district court erred in
awarding specific performance and attorney fees and costs to Schwartz.®
Accordingly, we reverse the district court’s judgment and remand for

proceedings consistent with this order.

It is so ORDERED.
J.
Hardesty '
&M , . g@_&ai_(@.ﬂ_- J.
Parraguirre Douglas

Id. {concluding that the seller may have been equitably estopped
from asserting that the buyer had breached the contract due to the seller’s
silence after a deadline for filing a parcel map and the seller’s failure to
assist in filing the map).

684 Nev. 700, 447 P.2d 491 (1968) (allowing equitable relief from
forfeiture by giving the buyer a reasonable time to cure its $8,310.28
default in light of the buyer’s $90,000 investment into the motel in
dispute).

See McCann v. Paul, 90 Nev. 102, 520 P.2d 610 (1974) (affirming
the district court’s denial of equitable relief in the absence of evidence
showing that a substantial forfeiture had occurred).

8We further note that the district court’s failure to state the basis for
its award of attorney fees and costs is an abuse of discretion. Integrity
Ins. Co. v. Martin, 105 Nev. 16, 19, 769 P.2d 69, 70 (1989).
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cc:  Hon. Michelle Leavitt, District Judge
Robert F. Saint-Aubin, Settlement Judge
Mushkin, Hafer, Rasmussen & Singer
Joseph J, Huggins
Eighth District Court Clerk
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This document is a full, true and correct copy of
the original on file and of record in my-office,

DATE: £ipber 23, 2007

Supreme,CousyClerk, Statp of Nevada
By Chief Deputy
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IN THE SUPREME COURT OF THE STATE OF NEVADA

JOEL SCHWART?Z, | No. 46960
Appellant/Cross-Respondent,

ROCIO GARCIA, F LE D

Respondent/Cross-Appellant.

SEP 2 8 2007

e sioow
ORDER DENYING REHEARING  ev— SYsE Lo

AND CORRECTING PRIOR ORDER

We have considered the petition for rehearing and answer,
and conclude that this court has not overlooked or misapprehended a
material fact in the record or a material question of law, nor has it
overlooked, misapplied, or failed to consider a statute, procedural rule,
regulation, or decision directly controlling the issue of specific performance
in this case. Consequently, rehearing is not warranted.!

Although, in its written order granting specific performance,
the district court did not expressly rule on appellant/cross-respondent Joel
Schwartz’s breach of contract claim, the court did determine earlier that

respondent/cross-appellant Rocio Garcia had not breached the parties’

INRAP 40(c)(2)(3) and (i1).
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contract.? Additionally, the factual predicate of Schwartz's breach of
contract claim is that Garcia failed to sell him the property. As this court
has determined that the “time is of the essence” clause in the parties’
contract required Schwartz to perform by March 19, 2004, and that he
materially breached the contract by failing to perform by . that date,
Schwartz’s breach of contract claim necessarily fails.3

And while our March 13, 2007 Order of Reversal and Remand
in this case did not specifically address the necessary outcome of
Schwartz’'s unjust enrichment claim, the liquidated damages provision in
paragraph 4(a)(1) of the parties’ contract unambiguously states in relevant
part, “If the Buyer is in default, Seller may elect to treat this purchase
agreement as canceled, in which case all payments and things of value
received hereunder shall be forfeited by the buyer and retained on behalf
of the Seller as liquidated damages. . .as the SELLER’S SOLE AND ONLY
REMEDY[.]"4 The $3,000 earnest money deposit and $4,713 house

painting costs were clearly “payments and things of value” received by

ZSpecifically, during the December 1, 2005 hearing to announce its
decision, the district court stated that “I don’t think there was any
evidence that [Garcia] breached the contract.”

3See Schwartz v. Garcia, Docket No. 46960 (Order of Reversal and
Remand, March 13, 2007).

See NGA #2 Litd. Liab. Co. v. Rains, 113 Nev. 1151, 1158, 946 P.2d
163, 167 (1997) (stating that contract interpretation is a question of law
subject to de novo review).
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Garcia, and .constituted liquidated damages that were a reasonable
estimate of actual damages.® Consequently, as a matter of law, these
amounts cannot form the basis for an unjust enrichment claim.®

Finally, to correct an error in our March Order of Reversal and
Remand, we direct the clerk of this court to modify the last sentence on
page one of the order to refer to Schwartz, not Garcia, and thus read as
follows: “The district court also awarded a total of $22,594.68 for attorney
fees and costs to Schwartz, plus post-judgment interest from February 27,

2006, under NRS 17.130.”

5See Mason v. Fakhimi, 109 Nev. 1153, 1156-58, 865 P.2d 333, 335-
36 (1993) (allowing the seller to keep the earnest money deposit of $69,700

as liquidated damages under the parties’ contract, even though the actual
loss was only $38,000).

We additionally note that although Schwartz mentions the deposit
and painting costs in his rehearing petition, his unjust enrichment claim
appears to be based solely on the painting costs, as his complaint only
mentions the value of the painting with respect to this claim. See, e.g.,
Jensen v. Christensen & Lee Ins., Inc., 460 N.W.2d 441, 445 (Wis. Ct. App.
1990) (determining that facts are not to be added in the process of giving
pleadings a liberal construction). Also, it does not appear that the parties
tried by consent the issue of whether Garcia’s retention of the $3,000
earnest money deposit constituted unjust enrichment. See NRCP 15(b).

6See Lipshie v. Tracy Investment Co., 93 Nev. 370, 379, 566 P.2d
819, 824 (1977) (rejecting an unjust enrichment argument in an action to
recover amounts due on a promissory note and stating that “[t]Jo permit
recovery by quasi-contract where a written agreement exists would
constitute a subversion of contractual principles”).




(Page 11 of 13)




(Page 12 of 13)



(Page 13 of 13)




